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. Form 2 - page 2

This rule has been revzcwed by the Ruics Clearmghouse Based on that rcv:ew comments are
reported-as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) ()]

Coﬁﬁnent Attached YES E: NO - S

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) ()]

Comment Attached - - yES {#] | NO

3. CONFLICT wiT'iidR DUPLICATION OF EXISTING RULES [s. 227.15 2) (@)] -

CammentAttached YES - - NO p~y

4. ADEQUACY OF REFERENCES TO RELATED STATUTES RULES AND FORMS
[s. 227.15 (2) (e)]

Comment Attached YES NO |~

5. 'CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (9]

Comment Attached YES |+ " NO

6. POTENTML CGNFLIC'{'S WITH, AND COMPARAB ILXTY T{) RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached YES o ' COOANO et

7. COMPLIANCE WITH PERMIT ACT TON DEADLINE REQUIREMENTS [s. 227.15 (2) (W}

Comment Attached YES o No |
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[NOTE: Al citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of

... Statutes Bureau.and the Legislative Council Staff, dated September

.~ & Definitions are useful when a term is used a number of times in arule. “Actual cost,”
/in-s. PSC 130,01 (1), is only used in's; PSC-130.05 (1) (intro.).  The rule would:be more
understandable if the substantive .content of the *actual cost”. definition -appeared in s. PSC
130.05. Furthermore, some thought should be given to the clarity of the definition. What is
meant by “surplus income” and “general revenues”? ~ - oo

b. The definition of “municipality” in s. PSC 130.01 (2) differs from the definition in s.
196.01 (4), Stats. Is this-diffgrence appropriate? Also, is this definition too narrow? Should ch.
PSC 130 also . apply. <10 regulations '._&doptﬁd by ﬂiﬂi{y-- districts,  town™ sanitary districts,
metropolitan sewerage districts or other similar special purpose districts?

c... The definition of “ordinance” in.s. PSC 130.01 «{(3) raises several issues. - First, it
should be considered -whether a definition is necessary. The rule is not particularly long, and-
repeating each- of the three words would not add an-inappropriate amount of text. Note that the
statute.[see 5. 196.499.(14)] uses the phrase. “contract, ordinance or resolution.” - ¥ the PSC
wishes to-use a collective noun, it is not appropriate to define “ordinance” to include resolutions
and contracts. It would be more appropriate to use another term such as “municipal regulation,”
and define that term to mean an ordinance, resolution or contract. The definition restricts this
term so that it applies only to “municipal rights-of-way.”" Tt'should be determined, throughout
the rule, whether each. instance. in which “ordinance” is used means only ‘a- municipal
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right-of-way, or also a utility right-of-way. ‘The phrase “contract entered into” could be clarified.
Who might be parties to such a contract? S

5. Clarity, Grammar, Punctuation a

- a. The analysis prepared-by the Public Service Commission (PSC) and the text of the
rule are not clear on the scope of this rule. For example, the first sentence of the analysis states
that the rule applies to municipal rights-of-way. The second sentence then. refers to a
right-of-way, but does not specify that it must be a right-of-way owned by a municipality. The
title of the rule refers to. utility rights-of-way and a number of provisions in the rule appear-to
apply to any right-of-way, including those owned by a utility. Does the PSC intend that
“municipal right-of-way” means a right-of-way owned by a municipality, or that is merely
located within a municipality? This. point should be clarified, and each provision of the rule
should be reviewed to determine whether references to “right-of-way” should be changed to
“municipal right-of-way.” Lo o e

b. “Rights—oﬁway” is used throu_ghouf -ihc_rulc. Fgf.-fc'xamp_}e, see s. PSC 130.02. Is it
always clear what is meant by this term, or would some definition be appropriate? -

¢. “Undergrounding,” as'used in's. PSC 130.03, appears to be jargon associated with
utility regulation. The use of jargon in statutes and rules is almost always inappropriate. The
regulatory effect of this provision should be stated clearly.

4 The title of s. PSC 130.03 refers to “special construction conditions.”. The rule; in si
PSC 130.03 (2) (b) i refers to _“spe_c;ial dcs_ign or construction requirements.” Can these terms

be -hagiﬁgn:i;:ggd? B

" e. The first sentence of s. PSC 130.03 (2) (a) is not restricted to requirements related to
underground - installation of transmission and distribution-facilities. ‘However, the second
sentence, regarding aesthetics, is limited to requirements to install facilities underground. *Ts this
appropriate? In sub. (2) (b) 1., it appears that the word “or” is unnecessary and should be
deleted. - R G S S

. Section PSC-130.05 refers to “registering” utilities. Tt is not clear what this means. s

g. Section PSC 130.06 does not refer to “ordinances” or to “transmission and
distribution - facilities.”  The. definitions of ‘these: two terms are restricted to” municipal
rights-of-way. . Therefore, it appears that's. PSC 130.06 would also ‘apply ‘to utility-owned
rights-of-way. Is this correct? Also, this provision allows a municipal judgment based on the
“financial responsibility” or “compliance ability” of a utility. The rule does not indicate what
potential action of or requirement imposed on the utility requires financial responsibility or
compliance ability.. = no S B .

h. Section PSC 130.07 refers to “pre-excavation condition.” It would appear that some
uses of a municipal right-of-way would not require excavation, but may- nevertheless require
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some restoration. s that the intent of the rule? Also, this provision refers to restoration, but
does not indicate what is meant by that.

i.  Section PSC 130.08 imposes a requirement for substantial compliance with state
statutes. There may be requirements under state Statutes, such as procedural requirements for
enacting ordinances and publishing them, that have no relationship to utility construction in
municipal rights-of-way. Is it the PSC’s intent to create in this rule a vehicle for challenging all
aspects of municipal compliance with state statutes in the process of enacting ordinances?

J- The term “facilities mapping” is used in s. PSC 130.11, but the rule does not indicate
what is meant by that term. Is this an understood term of art?
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In the Matter of Rulemaking Regarding Municipal Rights-of-Way _ _ 1-AC-188
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NOTICE OF HEARING

HearingDate: Friday, July 27, 2001 - 9:00 a.m.

Hearing Location: Public Service Commission, 610 North Whitney Way,
: Madison, Wi . bt e i

Comments Due " Addrmss Commens o
Friday, July 20,2001 —~Noon . Lyndal.Dor . .. = .
S Secretary to the Commission
| FAX Due: Public Service Commission
Thursday, July 19, 2001 - Noen ... P.O.Box 7854 SRR e o
b T AR ‘Madison, W1 53707-7854 .

- PAX(©08)2663957

The Commission proposes an order to create ch. PSC 130, Wis. Admn. Code, relating to
municipai"ﬁgﬁt__s.gj_fawgy_'is._sugg_'bef(j:é__th?__(}qu;;;igsiqng e i e :

NOTICE IS GIVEN that pursuant to s. 227.16(2)(b), Stats., a hearing will be held on
Friday, July 27, 2001, at 9:00 a.m. in the Amnicon Falls Hearing Room at the Public Service
Commission Building, 610 North Whitney Way, Madison, Wisconsin, to consider the creation of
right-of-wayrules. 7 e

This building is accessible to people in wheelchairs through the Whitney Way first floor
(lobby) entrance. Parkjng_for_pepp}g with disabilities is available on the south side of the. -
building.” Any person with a disability 'Wh’q.nceg_isadditiana_]_-a_c_commodaﬁons should contact the

docket coordinator listed below. ~~

Any person may submit written comments on these proposed rules. The hearing record
will be open for written comments from the public, effective immediately, and until Friday,. -




' unduly discriminates between utilities. seekmg access.

Docket 1-AC-188

July 20, 2001, at noon (Thursday, July 19, 2001, at noon, if filed by fax). All'written. =~
comments must include a reference on the filing to'docket 1-AC-188. File by one mode only.

If filing by mail, courier; or hand.delivery: Address as'shown in the box on page 1.
Industry parties should submit an original and 15 copies. Members of the general public need
oniy file an origmal

If fllmg by fax: Send fax comments to (698) 266 3957 Fax ﬁlmg cover sheet MUST
state “Official F_xim_g,” the docket number (1-AC-188), and the number of pages (limited to
20 pages for fax comments).

SRR ANALYSIS PREPARED BY THE _
. : PUBLIC SERV!CE CGWISSION GF WISC{)NSIN

Statutory autherzty ss: 196 02{3) and 227 1 1(2} Stats : : h{f\fﬁ* \“ Ak
Statute mterp:reted ss 196. 499(14) and 196 58(4),. Stats. . £

_ Upon compiaant the Commission has au{hcmy to determmc the reasonableness of an
ordmance, coniract or resoiut;on (ordmance) promul gated by a mumczpahty that rcgu%aics the L

the Commission will apply when ccmsadenng a compiamt mvofvmg uul:ty access 10 and use of

ROW within a municipality. These mc}ude the foliowmg

Under the rules, the Commission will ccnmder an_ ordinance to be unreasonab]e 1f 1t R

3mumﬁapal ROW or: if it demes a utthty
““access to ROW without good cause. o

- The rules recognize that a municipality may requ;rc a utahty to pay the actual cost of
functmns undertaken by a municipality to manage utility access to ROW, and identifies’ spec;ﬁc
costs that may be coliacted thmugh a pre-excava{mn pemnt fee

The rules spac;fy that 11 18 unreasonable for a mumczpahty to reqmre a utlhty to mstaii
underground a 100 kitovelt or greater electric transmission line at the utility’s expense, but such
a requirement would be reasonable if the municipality or a third party agrees to pay the
dlfference in consﬁuctlon costs between overhead and undergmund installation. .

Slrmiariy, itis unreasonabie f(){ a mummpahty to reqmre specaai constmcnon {:ondltions_ ; :

to be followed at the utility’s expense unless there is an adequate health or safety jﬂSIiﬁC&ﬂOﬂ
Aesthetics alone is not a reasonable basis for requiring underground construction. Special
construction conditions would be reasonable if the municipality or a third party agrees to pay the
difference in construction costs between the standard and special construction conditions.

‘Under the rules it is unreasonable for a mummpahty to reqmre a unl:ty to restare a R{)‘W
to a condition that is‘better than the pre-excavation condition.
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- The rules specify that itis reasonabiﬁ for a municipality to Tequire a uui]ty to pr@vzde
adequate bonding and insurance if the municipality has reasonable grounds to question the
utility’s financial responsibility or compliance ability. “The rules also identify advance workp]an
notification reqmrements and mappmg requarements

A Statement of Scope on ihzs mie was approved by the Comm1sszan on June 2, 1999, and
was published in the Wisconsin Administrative Register on June 30, 1999

TEXT ()F PROPOSE!) RULE

SECTION | Chapter PSC 130 is created t{) read:

Wxscensm Admmlstratw& Code o
Chapter PSC 139

Mumclpal Reguiation of Utihty Rxghts-omeay

- PSC 130.01 Definitions.

- PSC 130.02-Scope. - P e
PSC 130.03 Undergrounding and specaal censtmcuoﬁ cond;tians

PSC 130.04 Discrimination. -
PSC.130.05 Management function costs.

- PSC130.06 Bonds and i insurance.

PSC 130.07 Restoration. R T
PSC 130.08 Compliance wsth exmung law
PSC 130.09- Permanent relocation of’ utﬁity facilities. - .
PSC 130:10: Advanced excavation warkpians 1 PR AR e
PSC 130.11 Facilities mappmg BRI 1 i
PSC 130.12 ‘Abandonment. - =~ " R 0 il '
PSC 130.13 Ordinance challenges. o/,p—

(1) “Actual cost” means identifiable costs that are reasonably incurred by a mummpahiy, but
does-not mclude a conmbutaon of surpius mcome to genera] revenues '

PSC 130.01 Definitions. In this chapter:

2) ‘Mumczpahty means a city, vx]iage or town. C‘fﬁ = (/“’/
(3) “Ordinance” includes any ordmﬁﬁce ot rescluticn adopted by the gg mxng body of a
municipality relating to municipal rights-of-way or any Qentract entered mté bya )

municipality reiatmg to municipal rights-of-way. o : gﬁf’*m o

. 32 o 'i el
1 4» &S

e g e b s
o g(@ﬁc Wt A2 P
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4 “Transmzsszon and dlsmbutmn fa&::,htxes includes any utzht- pipe, pipeline, w:lre cable,
duct, mndu;t fzber optics or radio szgna} transmission equipment and associated yfih
and cqmpment whethcr undergmunci or above gmund ina mumalpal nght~of~way

(5) “Utility” means a pubhc uuhty, as deﬁned ins. i96 {)1(5) Siats and mciudﬁs a
telecommﬂmcangns carrier, as defmed ins.. 196 01(8m) Stats...

. Mﬁ w‘?‘ ..... && {, Mﬁ ‘& 3; Mg M %‘{;#. i

. P§£ 130.02. Scope. Thls chapter apphes 1o complaints involving utility access to and use of
\ ﬂghts-of—way within a mumczpahty under ss. 196. 499( 14) and 196. 58(4) Stats

: 'PSC 139 03 .- dergre _ndmg and@gec;a} csnstmcﬁmn mnd mns:,}(l)(a) Except as provided
in par, (b), an ordinance that requires a utility to install undé?ground #'100 kilovolt or greater
transmisswn hne at the expense Qf ihe utxhty is. unreasona"tyé

(b) Paragraph (a) does not appiy if the mumclpality or a third party agrees to reamburse the . A .
utility for the difference i in cost between above .ground and underground construction. A e tx;\ “?
/ . W

(2)(a) Except as provzded in par. (t (b), an ordmance tha{ requires a utility to mstail at the utihty C\g

expense, transmassaon or 1smbutz _§acﬁ1iies wh;{:hfare not consistent with the utility’s practic

for design or constriction eLatility faéx;%acs is unreasonable unless there is an adequate health /

safety, or public welfare justffication: for’ the requaremeni Aesthencs alone 1s-not.an: adequate -'mw
o __bas:s 10 Justify an uaderg;é‘ﬁﬁ‘dmg rcqmrement N - - : s

-~

RES—

'”(b) Paragraph (a) dees not apply@f all of the foﬁowmg cendmons are cmet: R
1 The mumczpahty or’a third party avre’es 10 re:mbursc the utility. for the dszerenca i
; 1 t%ecgjﬁe standard-desi f o1 c_cmstructaon ‘techniques of the utility and any
i _’des;gn prconstruction quu;remgni sought by the municipality.
2. - The special design or construction’ reqmrement is consistent with safe and rehabie
construction: practices. = : :

PSC 130.04 Discrimination. (1) It is unreasonable for a municipality to unduly discriminate
between utilities seeking access to mummpal nghis—of»—way

(2) If s space avaﬂabihty is Izmued a mumcnpahty may parrmt a utﬁ;ty wzlh an obhgatzen &3 serve
to receive access to a pamc:uiar ragh1~of~way before a utility that is not bound by an obilgation to
serve. : : :

(3) Itis unreasonable for a municipality to deny a ut:iity any access to mumcipal nghts~ o
of-way without gaoci cause,. : '
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PSC 130.05 Management function costs. (1) A municipality may require a utiliy to paythe . corr it
<§ctﬁaiffcb‘s‘_t0{ functions undertaken by the municipality to manage utility access to and use of/

rights-of-way. These management functions include all of the following: . . . T
(2) Régisterihg utilities——~ 7 e

(b) Except as providéd in sub; (2), issuing, preces_sing, and vcﬁfymg excavanon 6.1" Bt'h'ér:. h

utility permit applications, including supplemental applications. e

(c) Inspecting utility job sites and 'rés’taré{foii-pfojgg;zs‘fﬁgfé;e_?_; during, and after . -
construction. - _ S : _

cplaces, > a0 AL s
e e R g B
L (e)Undertakmgrestoration Werkmadequa{elypgrfennedbya ntii’iiy.aﬁer- providing: - ¢

‘notice and the opportunity to correct the work. Gt e ew v

ways, and othef public pla

e,

streets, high

() Revoking utility permits. S

(®) Maintenance of databases. -~ . .

(h) Schedul

ing and coordinating highway, street, and right-of-way work relevanttoa .

(2) A municipality shall be responsible forits costs incurred as a member of the one-call system -
undqr__-s. 182;{_}1_75,'_3113{3. D e e R R A

(s rssonable for a municipaliyto ecovercoss incured ndr . (1)@, (51, and (&)

~

through-a pre-excavation -pé_xﬁf_niti"fgc. i PR R N ’k A\*p e
B N A B
(4) A municipality may recover costs incurred under sub. (1) (d), (e), and (f) only from the R
utility that is responsible for causing the municipality to incur the costs. SN Lg_’:g“"‘ Landi
PSC 130.06 Bonds and Insurance. A municipality may _émposa-;reasg&%}&b{}ﬁﬁiﬁggnd S
insurance requirements ‘on-a utility seeking d‘pemiftoiusfg’“a}ji ght-of-way,provided the .
municipality has reasonable grounds to question the financial responsibility or compliance ability
of the utility. S S e

T e e e s

_ R vy I 7
PSC 130.07 Restoration. An ordindnce is unreasonable if it requires autility to res&g;néht- Pw
of-way to a condition that imp{gyea\upan the pre-ex avati_gico_n_di_tiom At the utility’s_c_)_ptign, a
utility may undertake‘@e‘ restoration/or pay the mun; ipality a fee to cover the actual cost of - Ci _
T N . \VQJ 45 e MRpte o et

restoration. o0 cn s e
' s /ﬁf’ |

~

e

i)

5
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L + v .
PSC 130.08 Compliance with existi glaw An ordinance is unreasonable if itisnotin. ... .- '
substanitial compliance with state statute , including ss.66.0831 and 80.32(4), Stats. 577G v 3, L

34
WD . ;

PSC 130.09 Permanent relocation of utility facilities. (1) An grdinance that requires a utility

to permanently relocate transmission or distribution faci lities in afright-of-way at the expense of
the utility is unreasonable unless there is an adequate health, safety, or public welfare

justification for the requirement. :

(2) An ordinaficé that requires a utility to permanently relocate transmission or distribution
facilities in afright-of-way at the expense of the utility substantially for the benefit of a person

other than the municipality is unreasonable. T -

P
Pt

e

PSC '2130_.1-0 _ A-dyam:édf excavation -wo__rkgla_’ﬁps_. An ordinance that requires a atility to submit to

a municipality its future construction -br'_é§¢'av3é{idﬁ' workplans is reasonable in order for the.

municipality to coordinate work within gright-of-way. It is unreasonable for a municipality to

deny-a permit for a utility excavation not identified on a workplan if the excavation is needed by

the utility to restore service to an existing customer, to provide service to a new customer, or for

Gther g()()d cause. | K. {0%&:’ ‘w" _ﬂ? S . B 2 R

PSC 130.11 Facilities mapping. For purposes of acquiring a permit, a municipality may not

require a utility to submitfacilities niapping) other than utility right-of-way construction plans

and field sketches in the format maintained by the utility, for facilities that are the subject of the .
permit.

" PSC130.12° Abandonment.. An ordinance is not unreasonable if it requires 2 utility to notify
*the municipality of the utility’s intent to abandon transmission or distribution facilities and
requires the utility to provide a map, at the utility’s expense, depicting the location of any facility
within that municipality that the utility intends to abandon. The format of the map shall be

mutually agreed upon by the municipality and the utility. =
PSC 130.13 Ordinance challenges. An.@;di'ﬁange_ is__un_r_gasé_ﬁ_gb}c if it requires that; as a

condition of obtaining a permit, the utility agree that the ordinance is valid and not subjectto . .
challenge.

SECTION 2 INTTIAL APPLICABMY This ruies first apphes .{c_j ;Cﬂmpiaints_ active:or filed on the
effective date of the rule. '

SECTION 3 BFFECTIVEDATE Thzsruicstakcseffecias pfoifjdejd_ in s. 227.2.?2{-2”)(.imr{3;),-.S.tats.
 (end) h
_INITIAL REGULATORY FLEXIBILITY ANALYSIS oo

T.fie' p_ropg'i;é{f :mle's'iifou_!d appiy 't{o :C'oi'xip}aints regardmg municipal rights-of-way . .
ordinances. Current law authorizes the Commission to investigate such complaints and to

6
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determine if an ordinance is reasonable: The Commission anticipates complaints would
primarily come from utilities, which would include some small businesses, as defined in

©5.227.114(1), Stats. (There are approximately 76 small telecommunications. utilitiesin =
Wisconsin.) The proposed rule does not create any new obligations or responsibilities for-
complainants, including small businesses.

lud Therefore, the proposed rule does not have an effect’
on small businesses.

- FISCAL ESTIMATE

 This mle. has 'ﬁo

fiscal impact. A completed Fiscal Estimate form is included as . .
A-ttach_me_:nt A o - o

Quésﬁ_o_n_s ffoni ih»;: medxa _ : c A D _
(608) 267-0912. Other questions regarding this matter should be dirécted to docket coordinator
Scot Cullen at (608) 267-9229. Hearing or speech-impaired individuals may also use the . -
Commission’s TTY number, (608) 267-1479. ~ o e o

The Commission does not discriminate on the basis of disability in the provision of
programs, services, or employment. Any person with a disability who needs accommeodations to

participate in this proceeding or who needs to obtain this document in a different format should
contact the docket coordinator listed above.

. Dated at Madison, Wisconsin, _

By the Commission:

LLD:JL:CIi):g:\noiice\pending\1—AC-i88 Hearing.doc

Attachment

may be directed toJeffrey L. Butson, Public Affairs Directorat =




Ol UPDATED

2001 Session . ]
LRB or Bifl No./Adm. Rule No,

B ORIGINAL 1-AC-188
FISCAL ESTIMATE 1  CORRECTED 03 SUPPLEMENTAL Amendment No. if Applicable. -~
DOA-2048 N(R10/36)
1" Subject '

| Revise Chaéter PSC 130 on Municipal Regulation.of Utility. Rights-of-Way

1 Fiscal Effect

Stafe‘ ® No State Fiscal Effect : )
Check miumns bel ow Only-if bill makes a dlrect apprepnataon P
or affects asum sufficient: appropriation. L

3 Increase Existing Revenues

] %ncre_ése 'Exi_sﬁng Apprcpriaﬁon
[ Decrease Existing Revenues

O Decrease Existing Appropriation
0_Create New Appropriation

' _ _i:l increase Gcssw Maybeposs*ble to Abscrb _ ;

“ipdithin Agencys Eudget CZ] Yes EE No

O Decrease Costs

Local: 53 Mo local govemmem msm

{1 [ increase Gosts 13" O Increase Revenues

1. R Pe{mtssgve_ d Mandatory 3 Permissive 3 Mandatory O Towns £ villages 0 Cities-
{2 LI DecreaseCosts . .-~ .. 4. o ‘Decrease Revenues.. ‘D Counties 1 Others _____ '
o 2} Pefmcsswe : -m'-Mandatofy- EZ% Permiaswe i £3 Mandatory Tl Schoot Dsstncts ﬂ WTCS Distﬁcts

5. Types of Local Govemmgntae Unit_siAffedéd_:

: Fund Soumes Affected
] GPR D FED fé%'.t PRO CEE’RS E] SEG E} SEG S

' Affected Ch. 20 Appfopnanons .
120, 155{[)(3) 5

3Assumptmﬁs ﬁsed an Arr;vmg at Fascai Estfmate

|'This rule rewslon is mtenéed to’ strengthen and clartfy the relationshlps between a “utuhty” and a. .
rmunicipal utility when access to, and use of, rights-of-way in a ‘municipality is necessary. As drafted,
. |-the rule would not require additional costs for either the PSC or a municipality.

Long-Range Fiscal implications

i None

Agency/Prepared by: (Name & Phone No.)

PSC/Gordon Grant  267-9086

Authorized Signature/Telephone No.

hd g —

Date

05/18/01






